1(4)
Ministry for Foreign Affairs
Legal Service
Unit for Human Rights Courts and
Conventions

VN/14031/2022
VN/14031/2022-UM-4

7 October 2022

The Secretary General of the United Nations
The Office of the High Commissioner for Human Rights

Ref. Note of 7 April 2022 by the Office of the
High Commissioner for Human Rights
G/SO 214/48 FIN (1)

Communication No. 46/2018
S.K. v. FINLAND

GOVERNMENT’'S RESPONSE TO THE DECISION OF THE COMMITTEE

Sir,

With reference to the Decision (CRPD/C/26/D/46/2018), adopted by the Committee on the Rights of
Persons with Disabilities on 24 March 2022 and transmitted to the State Party by a Note dated 7
April 2022, concerning Communication No. 46/2018 (S.K. v. Finland) submitted to the Committee for
consideration under the Optional Protocol to the Convention on the Rights of Persons with
Disabilities, |1 have the honour, on behalf of the Government of Finland, to submit the following
response to the Decision of the Committee.

General

1. The Government notes that in its Decision, the Committee on the Rights of Persons with
Disabilities (“the Committee”) concluded that Finland had violated articles 19 (living independently
and being included in the community) and 5(1) and (2) (equality and prohibition of discrimination on
the basis of disability) of the Convention on the Rights of Persons with Disabilities (“the Convention”),
read alone and in conjunction with article 19 of the Convention.

2.  The Committee requested the Government to report within six months on any action it has
taken in the light of the Decision.

3.  The Government has given due consideration to the Decision of the Committee.
4. The Government reserves the possibility to give further consideration to the Decision pending,

e.g. ongoing domestic processes and assessments and submits, at this stage, the following
response to the Decision of the Committee.
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Publication and dissemination of the Decision

5.  The Government received the Committee's Decision on 7 April 2022.

6.  The Ministry for Foreign Affairs issued a press release concerning the Decision on 8 April 2022.
The Decision of the Committee (in English) was annexed to the press release. The press release is
available at the Ministry’s website.

7. Furthermore, by a letter dated 13 May 2022 (in Finnish) and 19 May 2022 (in Swedish), the
Ministry for Foreign Affairs disseminated the Decision of the Committee to the following: the Prime
Minister’s Office, the Ministry of Social Affairs and Health, the Constitutional Law Committee of
Parliament, the Office of the Parliamentary Ombudsman, the Human Rights Centre, the Office of the
Chancellor of Justice, the Supreme Court, the Supreme Administrative Court, Helsinki Administrative
Court, the Non-Discrimination Ombudsman, the Ombudsman for Older People, the Advisory Board
for the Rights of Persons with Disabilities VANE, the municipality of Kirkkonummi, the Government
of Aland and, among others, civil society organisations.

8. The Ministry for Foreign Affairs has also provided translations of the Decision into Finnish and
Swedish.

0. The ministries ensure that the agencies and other authorities subordinate to them are informed
about the Decision.

10. The aforementioned concerning the publication and dissemination is a standard procedure in
Finland.

Consideration by authaorities

11. Having been informed of the Decision, specialists of the Ministry of Social Affairs and Health
held an internal meeting immediately on 8 April 2022. They discussed the key points of the Decision,
and methods to take account of the Decision in the drafting of the Act on disability services and
assistance, which was taking place at the time.

12. The Ministry for Foreign Affairs and the Ministry of Social Affairs and Health held a meeting on
28 April 2022, discussing the impact of the Decision.

13. Further, the Ministry of Social Affairs and Health’s legal adviser discussed the case on 14 June
2022 with the social welfare specialists of the National Supervisory Authority for Welfare and Health
(Valvira).

Providing an effective remedy, including compensation

14. According to the Committee, the Government is under an obligation to provide the author with
an effective remedy, including by reconsidering his application for personal assistance.

15. The Government notes that the Ministry of Social Affairs and Health instructed the municipality
concerned by email, on 8 June 2022, regarding the obligation to provide S.K. with an effective
remedy, including by reconsidering his application for personal assistance, to ensure that he can
exercise his right to live independently in line with the Committee’s Decision.

16. Inthe email, the Ministry of Social Affairs and Health noted that by law a person is entitled to
reapply for disability services by submitting a new application, which in the opinion of the Ministry of
Social Affairs and Health would ensure that S.K. is provided with an adequate legal remedy for
having his case reconsidered.
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17. The Government further notes that in the e-mail, the Ministry of Social Affairs and Health also
pointed out that in the grounds for its Decision the Committee had found it problematic that the
personal assistance which the author had applied for and which would have enabled him to live
independently was rejected because the author was not able to express his will, even though he was
granted personal assistance for activities taking place outside his home. However, the Committee
had not expressed a view on whether the author should have been granted personal assistance in
the scope and modality he had applied for.

18. The Government observes that the Committee required that adequate compensation be
provided to the author for the costs incurred in filing the communication.

19. The Government notes that neither the Convention nor the Optional Protocol to it include any
articles on an obligation to provide monetary compensation payable to any author.

Reform of the Disability Services Act

20. The Government observes that the Committee also gave general recommendations according
to which Finland has an obligation to take measures to prevent similar violations in the future. In
particular, the Committee recommended that the Disability Services Act (laki vammaisuuden
perusteella jarjestettavista palveluista ja tukitoimista, lag om service och stéd pa grund av handikapp;
380/1987) be amended to ensure that the resource-criteria requirement based on the beneficiary’s
“ability” to determine the content and modalities of the required assistance is not an obstacle to the
independent living of persons who require support in decision-making.

21. The Government notes that it has submitted, on 22 September 2022, a legislative proposal to
Parliament on a new Act on Disability Services and Assistance (hallituksen esitys eduskunnalle
vammaispalvelulaiksi ja siihen liittyviksi laeiksi, regerings proposition till riksdagen med férslag till
lag om funktionshinderservice och till vissa lagar som har samband med den; HE 191/2022 vp.)
which would implement the Committee's recommendation. In the drafting of the bill, due
consideration was given to the obligations of the Convention and the Committee's General
Comments. Following the communication of the Committee's Decision, special attention was paid in
the drafting to grounds the Committee presented in its Decision.

22. The proposed new Act seeks to enable societal equality, inclusion and participation and to
prevent or remove the obstacles to their realisation for persons with disabilities.

23. The proposed new Act also aims to support independent living and the realisation of self-
determination, and to ensure access to services that meet the individual needs of persons with
disabilities, and are adequate and of good quality.

24. In the proposed new Act on Disability Services and Assistance, the provision of special
services would be based on a need for assistance or support due to functional restrictions caused
by long-lasting disability or illness. However, a person's diagnosis would not determine their access
to services. Instead, the access to services for persons with disabilities would be provided in one
common act regardless of the type of disability.

25. Asarule, service needs would be mapped together with the client and, where necessary, their
family, taking into account the client’s individual needs and wishes. An individual client care plan
would then be drawn up, providing the basis for granting the services meeting individual needs.

26. According to the government proposal on the Act on Disability Services and Assistance,
personal assistance could be provided if the person with disability can independently or with support
formulate and express his or her will concerning the content of the assistance using sign language
or another method of communication suited to the person. Alternatives to personal assistance would
include special support for participation for those persons with disabilities who need individual
support from another person for participation.
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27. Unlike personal assistance, the special support for participation would involve, where
necessary, guidance provided by a healthcare or social welfare professional, a person with an
applicable qualification or a person who otherwise has the appropriate competence to provide such
guidance. These provisions seek to offer persons with disabilities a range of alternative services in

order to ensure equality.

28. The proposal on the Act on Disability Services and Assistance includes provisions on
supported decision-making to enable persons with disabilities to make decisions about their life.

Confidential information

The Government notes that this response submitted to the Committee contains information on the
basis of which S.K.’s identity may possibly be identified. In the Government’s view, this fact should
be appropriately taken into account also in the follow-up proceedings before the Committee.

Accept, Sir, the assurance of my highest consideration.
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Krista Oinonen
Director, Unit for Human Rights Courts and Conventions

Agent of the Government of Finland
before the UN Treaty Monitoring Bodies



